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INTRODUCTION

Collective bargaining in colleges is one of the least
understood aspects of post-secondary education. As a
result, chief administrators of community colleges,
junior colleges and technical institutes are sometimes
faced with frustrating situations caused by the sudden
appearance of militant faculties. Governing boards
normally have not been adequately prepared to deal
with this kind of challenge. -

J. 1. Butzner, trustee, Gloucester County College,
Sewell, New Jersey, after previewing this book, stated:
“Mr. Howe has written a paper which should be r-ad by
every community college trustee. In my opinion he
properly emphasizes the important parts of the negoti-
ating process, including those of selecting a negotiator,
and placing unqualified confidence in him; building
trust on both sides of the table; keeping negotiations
within the confines of the board proposals; and the
implementation of a contract.”’

Butzner, and trustees like him, are not promoting
collective bargaining. However, he is promoting the idea
that trustees should adopt the responsible stance of
being prepared. It is the purpose of this book to examine
the major methods and strategies employed by negoti-
ating teams and, more importantly, the role of the board.

The author, Ray Howe, is currently executive
assistant to the superintendent for staff relations, Dear-
born Public Schools, Dearborn, Mich. Henry Ford
Community College is a part of the Dearborn Public
School System. Thus, in his capacity, Howe serves as
chief negotiator for the college as well as the elementary
and second .ry public schools.

Howe has a wealth of experience in collective
negotiations on both sides of the bargaining table. Ten
years ago he was vice president, American Federation of
Teachers, and negotiator for the faculty at Henry Ford
Community College. Later he was appointed executive
dean and represented the administration of the institu-
tion in negotiations with faculty. During the last three
years, Howe has negotiated contracts on behalf of the
entire public school system. It is safe to say that he is
one of the most experienced negotiators in the com-

3 munity college field.

William H. Meardy, Executive Director
Association of Community College Trustees




WHAT IS THE
BACKGROUND?
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THE COMMUNITY COLLEGE
BOARD OF TRUSTEES AND

'NEGOTIATIONS WITH FACULTY

Among the many challenges that confront members of
community college boards of trustees, none, in the days
immediately ahead, seems likely to present more prob-
lems or require more adjistment than will the emergence
of col'ective bargaining. 1n more than 150 community
colleges or technical institutes this process has already
been embraced by the teaching staff. In addition to these,
the faculties of almost 100 four-year institutions have
similarly adopted collective bargaining. Fully 10% of the
total number of post-secondary institutions in this
country are thus affected, and approximately 15% of the
nation’s higher education faculty. More colleges and
more faculty on each:level scem virtually certain to fol-
low suit in relatively short order.

Why this is occurring is a matter of increasing interest,
especially on the part of those who deplore it. Funda-
mentally, they seek not an answer to this question but
rather to another which logically is closely related. That
is, how its coming can be prevented.

Tke causes of the emergence of collective bar-
gaining in higher education are far from clear, but there
are some discernible indicators.

In some respects it is imitative. Faculty have seen
other social groups organize and achieve what appear to
be significant gains. Further, these groups have man-
aged to endure social disapproval of their tactics with
relative ease and little expense. In particular, faculty may
be looking at the phenomenon of collective bargaining




in elementary and secondary education, where it has had
nation-wide impact and has quite apparently aitained
significant increases in economic benefits for teachers.

In other respects, the reach for bargaining power
is probably reflective of developments within higher
education. There is no denying the existencc of extreme .
economic pressures on almost all colleges and universi-
ties. In the face of these exigencies, faculty may feel
relatively helpless, especially when local campus actions
seem so inadequate in impacting on legislators or the
voting public, in whose hands solutions often lie.

Since faculty salaries represent a major portion
of any collegiate budget, when cutbacks appear to be
required, faculty may regard itself, with some degree of
accuracy, as the principal recipient of the burden.

Many boards and many presidents have for years
paid lip service to *‘meaningful involvement of faculty in
institutional decision-making” and have done little or
nothing to give substantive meaning to the phrase. The
movement towards collective bargaining certainly reflects
a rising wave of alienation either from the image of the
“profession’’ or from a sense of identity with the institu-
tion that was so often assumed.

Some think that what is happening is a result of
the relative affluence that has been achieved by faculty,
especially in the past decade. Affluence itself may serve
to increase aspirations and may accentuate and intensify
the determination to achieve those aspirations. Perhaps
faculty seize upon collective bargaining simply because
they discern no viable alternative for the relief of their
sense of frustration with themselves as individuals, with
the college in general, or the society as a whole.

At some future date a definitive study of the
motivations prompting the invocation of collective bar-
gaining may be developed. For the present, however,
there is no prescription which can be advanced for the
assured prevention of the phenomenon. The more
immediately productive course would seem to be learning

6 how to live with it as successfully as possible.
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WHAT IS THE The most basic responsibility of the board of trustees in
FIRST CONCERN the face of the appearance of collective bargaining is to
OF THE BOARD? “Ppreserve and/or improve its usual relationship with and

through the president of the institution. The board is
not required to be directly involved in the collective bar-
gaining process. Indeed, should it attempt to do so, this
might prove to be an error of some considerable magni-
tude.

Few boards or board members are well equipped
either by training or experience to deal effectively with
either the processes of collective bargaining or the mani-
fold details involved in the day-to-day administration of
a college, and few, indeed, are the board members who, ~
committed as they are to other significant pursuits, can
devote the mount of time and effort successful collec-
tive bargaining demands.

What the coming of collective bargaining really
requires is that the traditional relationship between the
board and the administration must be strengthened so
that, under even the most extreme pressures, the board
can and will rely upon the president to act effectively
and efficiently as its principal adviser and chief agent.
The responsibility for successful bargaining falls directly
upon the president, a burden which he, in turn, if he is
wise, assumes indirectly, either through his subordinate
administration or through external agents of his choos-
ing with, of course, the approval of the board.

If collective bargaining should arise unexpectedly
on a given campus, there is a real cause for concern on
the part of the board. It would imply that channels of
communication between the faculty and the administra-
tion have been inadequate. No administration should
ever really be caught unaware. It should know well in
advance. The signs of possibility or probability are
always there.

In logical consequence, therefore, no board or ad-
ministrator lacks some degree of opportunity to prepare
for collective bargaining if either chooses to do so. Fail-
ure to prepare, then, in the normal order of things, is a

T matter of choice for which responsibility must be borne,
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HOW CAN THE
BOARD PROVIDE
LEADERSHIP?

whether it be for making of the choice or the failure to
have made the choice.

Collective bargaining does not come to any cam-
pus under the auspices of or even with the approval of
either the administration or the board of trustees. It
comes simply because and when the faculty wish it and
because either the law requires its acceptance or the
specific circumstances of the moment on the particular
campus suggest strongly that it be formally recognized
when requested.

Where there is no legal requirement to acquiesce
in collective bargaining, should the faculty seek it, the
board may, of course, exercise its option to deny the
request. The decision here is a “political” one rather than
a legal one. The probability is, however, that denial of
such a request will create many more problems than it
solves It is significant to note that as of the summer of
1972 the legislatures of 29 states have adopted formal
authorization for some type of collective bargaining and
more states seem likely to follow suit in relatively short
order.

The reasons why the faculty desire collective
bargaining riay, as we have noted, vary and they may
be good, bad or indifferent reasons. They may be con-
scious reasons or subconscious. Such reasons may be
substantial or insubscantial. They may be accurately
realistic or utterly unrealistic, or anything in between.

Collective bargaining comes at the insistence of
one party and one party alone, even though it has
momentous effect on at least two parties.

The board is, in consequence, in a position some-
what like that of the groom at a *shotgun wedding.”
That is, it may be where it is as a consequence of its
own actions, but it is certainly not there by virtue of its
immediate preference. “Shotgun weddings”’ can, of
course, lead to happy marriages, but they require a good
deal more hard work to make them so.

The board which is confronted with even the possibility
of collective bargaining would do well to determinc in
advance of its coming, insofar as possible, what the




board’s particular role will be and how its role may be
best performed. For the role of the board actually beg'ns
while bargaining is still in prospect.

The most basic and continuing function of a
board of trustees that is faced with the specter of col-
lective bargaining is to set the tone for its own conduct,
for the conduct of its agents and, hopefully, through
some process of example, for the conduct of those who
come bearing the process of negotiations to their doors.
The determination of the board must be that the bar-
gaining process as, and if it develops, will serve the wel-
fare of the institution in as productive, contributory and
stabilizing a way as is humanly possible. Board mem-
bers, individually, will have a variety of personal reac-
tions to collective bargaining. Many will regard it as
absolute anathema. Only a relative few will look upon it
with any degree of favor.

Board members, colleciively, must remember,
however, why they are trustees. They have, in trust, the
responsibility to protect and promote the well-being of
the institution and the best interests or those whom the
institution serves, and those who serve the institution.
This is the only reason for existence of a board of trus-
tees. Board members are not elected or appointed, as the
case may be, to pursue their own personal preferences or
their own biases or their own prejudices. They hold of-
fice to assure that whatever occurs in the development
of the college will be channeled, to the utmost degree
possible, toward positive ends. The emergence of col-
lective bargaining is a development which is no excep-
tion to this.

We have some evidence of the value of this ap-
proach. The history of collective bargaining in the pri-
vate sector reveals in many instances, even when its in-
troduction was most bitterly and pethaps even brutally
resisted by management, that where and when it was
ultimately accepted and was ably carried on by both
parties, it produced many salutory affects. Yet it is not
something that will simply occur in the normal order of
things. It nust be achieved, and achieved by patient,
continuing hard work.
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Even the most sincere and deep-rooted commit-
ment to such positive goals will not, obviously, guaran-
tee beneficial outcomes, but the lack of any such com-
mitment will go far to assure that such positive outcomes
will simply not result.

The board is not required to play any role whatsoever
in the determination of the identity of the bargaining
agent. 5

The faculty will do this for itself. )

Indeed, the board has no real interest in this. For
while the faculty may be most urgently persuaded that
there are distinctive, even vital, differences between the
organizations that will seek to represent them in collec-
tive bargaining, from the vantage point of the adminis-
tration and the board. © ~tances already plentifully avail-
able attest this will be no significant matter. No matter
which organization emerges as a bargaining agent repre-
sentative of faculty, the overall objectives of the agent
will be similar. The demands will be almost identical and
the techniques, skills, talents, arts and/or artifices will,
in the long haul, be very much the same. To the board

- then, one bargaining agent will, sooner or later, prove to

be much like another.

An additional reinforcement of this view comes
from the recent indications of increasing unity between
and among once highly competitive agents. In higher
education the most evident and timely example is the
recent rapprochement accomplished between the once
bitter rivals at the City University of New York, the
Legislative Conference and the United Federation of
College Teachers. Until only a short time ago these two
organizations were vigorous rivals. Today they have
combined and are acting resolutely as a single unit.

Similarly there are clear-cut examples of increas-
ing cooperation, even unity, between the American Fed-
eration of Teachers and the National Education Associa-
tion in several local and state situations. And the N.E.A.
had previously worked out some degree of cooperative
relationship with the American Federation of State,
County and Municipal Employees (AFL-CIO) on a na-
tional scale.
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WHEN DOES THE
BOARD’S‘ACTIVE
INVOLVEMENT
BEGIN?

WHAT OPTIONS
DOES THE
BOARD HAVE?
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The importance of these tendencies toward mer-
gers between organizations may, in the long haul, be far
greater than we can currently foresee. It is not beyond
the realm of possibility that there will be, on a nation-
wide basis, the unification of all or almost all the bar-
gaining agent organizations ingthe relatively near future.
If this should occur, it will h#®e great significance for
any individual board of trustees. The board will be
confronted with a highly structured, well-financed, well-
advised, well-supported bargaining agent and the indi-
vidual board will be thrust into the role of a relatively

unarmed David confronted with an extremely effective
Goliath.

When a faculty seeks recognition it will always seek
recognition in behalf of a certain bargaining unit, that is,
a well -defined group for which it seeks the right to bar-
gain. While the board may have no legitimate interest in
which organization bargains for faculty, it has a decided
interest in the composition of the bargaining unit.

Its interest here is really two-fold: the extent of
the unit and the limits of the extent of the unit, speci-
fically, who is “in"’ and who is ““out.” For example, does
the prospective bargaining agent urge the inclusion in
the unit of such offices as department chairmen or any
other position which the board may deem inappropriate?
Conversely, is the prospective unit only a small fraction
of those who appear to the board to have a recognizable
"’community of interest”’? In the latter instance the board
may well feel that if there is to be collective bargaining it
should proceed to negotiate with a unit that is more
broadly based, lest the board be confronted with the
prospect of an escalating number of future splinter
bargaining units.

These are legitimate, proper, and essential con-
siderations for the board to raise. .

Either the formal recognition of the bargaining unit or

the determination of the composition of the unit may be
accomplished, fundamentally, by one of two routes. The
first of these is by consent, meaning that, on the basis of




what it sees and knows, the board may voluntarily rec-
ognize the petition of those who would bargain and may
accede to the scope of the defined bargaining unit that is
sought by the bargaining agent-to-be. The precise limits
of the bargaining unit may be determined through in-
formal "'negotiation”” with the appellants who seek bar-
gaining status. " -

The board may or may not recognize by consent.
If it chooses not to do so, this is not a prejudicial act on
its part.

In the event that consent is not granted, it is still
possible that, by some process of impartial and, hope-
fully, objective external determination, recognition and
the definition of the unit can be achieved. In states with
collective bargaining laws, state mechanisms and agen-
cics are usually provided for just such determinations.

It can, however, be accomplished by almost any neutral
third party, who is mutually respected by both parties
in the dispute, but preferably by scmeone who has some
experience with labor relations.

It is extremely difficult to generalize in all in-
stances whether consent or external determination is
better, but it is a reasonably good basic assessment that
the external determination, while perhaps somewhat
time consuming, may provide the better route. It pro-
vides at least for the possibility of an expression, via
secret election, by all of those whom the bargaining will
concern. While they may have previously signed author-
ization cards or petitions, the individuals who will com-
pose the unit do, via election, enjoy an opportunity to
register secretly and privately in a polling place their
individual positions regarding whether they wish to be
represented by the prospective bargaining agent. All
possibility for coercion is thus minimized, if not elimi-
nated entirely. There is absolutely no compulsion, except
conscience.

Thus, it would appear that, all factors considered,
the external determination route, as contrasted with the
consent route, is the better one. There is, however, no

12 hard and fast rule.
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CAN, OR SHOULD, It is vital that the board, both collectively and as indi-
THE BOARD vidual members, maintain throughout the initial and
EXPRESS formative stages of a collective Voo -elationship
(TS REACTION? 2" extremely high degree of r a.. . 1eServe, even
*  perhaps to the point of silence. 1 nis should be true if an
effort at organization of the faculty becomes known to
them or while campaigns for recruitment of support are
going on between the potentially rival organizations, and
certainly through any process of petitioning and/or
election.

This is equally true of administration.

The board, whatever its impulses, should cer-
tainly never express any preference between or among
organizations that are contenders in the ‘race’ to achieve
bargaining status. But it may choose to announce or
publish its own feelings or views on collective bargain-
ing in principle or as a practical matter, provided it does
not seek to interfere with such efforts in any patent way

* which would be actionable. Regarding the latter possi-
bility, it might be valuable to seek the advice of an
attorney.

Yet the board should recognize that politically,
the expression of any of its preferences could have the
effect of actually increasing the probability of the com-
ing of collective bargaining. The board’s inclination to
oppose the process could make it seem more attractive
and/or necessary to those fa:u:ty me nbers who might
be wavering in indecision.

This maintenance of a reserve is not an easy task.

Especially during the organization or recruitment

- stages, the administration and/or the board may be criti-

cized and attacked, perhaps even quite unfairly. Almost

predictably the " pitch’’ will be made to faculty that col-

lective bargaining is absolutely essential because of the

recalcitrant or intransigent nature of the admiaistration,

and/or the board, whose offenses, real or imagined, will

be recited, if not documented, in voluminous detail. Such
13 abuse, if abuse it be, must be berne with equanimity.

-




WHO SHOULD There is, however, something positive and important
REPRESENT that should be considered at this early stage of develop-
THE BOARD? ™ent. That is the selection of a chief negotiator to repre-

14

cent the board and the administration. There are, of
course, no hard and rast prescriptions for the selection
of such an official. Each institution must decide how to
pursue the process for itself. There are, howevei, guide-
lines of sorts that emerge rather clearly from the experi-
ence accumulated to date.

It is generally highly recomm~nded, as has been
said, that board members, either coiiectively or indi-
vidually, not compose the bargaining team either in
whole or in part. An extension of this is that, in conse-
quence, no board member should, in the normal course
of events, act as chief negotiator. It is also rather widely
viewed as desirable that the president of the college not
be the chief negotiator and that, indeed, he not even be
an active, regular member of the actual negotiating
team. It is further suggestecd in many quarters that, in-
sofar as possible, the chief negotiator not be an admin-
istrative staff member whose basic function requires
continuing contact and close cooperation with the facul-
ty for the successful accomplishment of his responsi-
bilities.

There aie discernible personal characteristics that
the chief negotiator might well possess. He should be
extremely temperate and have a high tolerance for ten-
sion. In point of fact, he shouid be capable of doing his
best work when the tension is at Fighest, and of doing it
in a manner that will alleviate rather than aggravate t \n-
sions. He should have strong stamina both physically
and psychologically” He should be an extremely flexible
person and a quick thinker. He must be widely and
deeply knowledgeable of both the process of collective
bargaining and of the operational implications and needs
of the particular institution.

The negotiator must understand much about be-
havioral processes and principles, and should have a re-
spect and liking for human beings that will persist even
when their frailties and foibles are at a maximum level of
exposure. A sense of humor is a decided asset, especial-




ly if it includes the capacity to laugh at himself. He need
be no superbeing, if he is a well-adjusted and reasonably
secure person himself.

The agent must be open-minded to the argument
of others and capable of seeing an issue from several
differing perspectives. Yet, he must be capable of
making a decision under stress and of maintaining un-
swerving confidence in his capacity to make intelligent
and reascnable decisions that will withstand dissection
by others.

This leaves unanswered the basic question of
whether the chief negotiator should better be an “’in-
sider” or an “‘outsider.” There are distinct advantages to
each and there are recognizable and significant disad-
vantages to each. The “'insider,” for example, is more
likely to possess a knowledge of, an identity with and a
commitment to the purposes and the functional needs
Jf the college. The ““outsider” is far more likely to be
knowledgeable of and comfortable with the processes
of collective bargaining, although not perhaps of either
collective bargaining in the public sector in general or in
higher education in particular.

Either an “outsider” or an “‘insider” will require a
high degree of supplementary preparation and continu-
ing support in order to be more fit for the effort that
confronts him.

i
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The investment in a capable chief negotiator will
be an expensive one if it is well done. Boards will be
understandably tempted to cut costs in this area, but
such “economies’”’ may be dangerously false ones. It
must be remembered that the stakes are extremely high.
The fiscal stability of the college could conceivably be in
jeopardy. The integrity of the institution, as the board
sees it, may well be placed under vigorous attack. Con-
sidered in the light of this, no price tag may really be
too high.

The selection of a chief negotiator and approval
of the chief negotiator’s selection of his “wingmen” may
be the most significant single decision which the board

1% is called upon to make.
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Above all, the chief negotiator must be a person in
whom the board is prepared to place almost unqualified
confidence. He will do his work in private. The board
may never, for good reason, have any valid opportunity
to make an objective appraisal of his work until well
after the fact of its completion. The board must therefore,
have faith that this individual can and will do the best
that can be done to attain the objectives the board is seek-
ing, all factors considered; and the board must-be pre-
pared to endorse and support his work based upon that
faith

This sense of confidence is the nucleus of the
greater significance which proceeds from the selection
of a chief negotiator. That is his investiture with the au-
thority to bargain. The board must consider seriously
what “authority to bargain” really means. It is not the
same as the responsibility to bargain. The responsibility
to bargain is usually imposed upon a board by law. The
authority to bargain is that which the board entrusts to
the chief negotiator and allows him to come to the bar-
gaining table prepared to negotiate in good faith, capa-
ble of compromise on critical issues and ready to make
tentative agreements which will be subject to final ratifi-
cation by both the board and the membership of the
bargaining unit.

It is imperative that the board set limits on the
authority of the negotiator, but it is equally important
that these limits should not be so restrictive as to render
him relatively inactive. It is incumbent upon the board
to provide guidelines either in reference to financial con-
siderations or regarding non-economic issues. The board
should indicate its preference either in a positive or nega-
tive sense, and place a clear priority on those preferences.
Ary board member should feel free to make suggestions
and the board as a whole should be sure that the negoti-
ator has the fullest possible knowledge of its views on all

matters which may potentially arise at the bargaining
table.

Having come to this point, however, the board
then must “'turn the negotiator loose.”” His task becomes
that of doing the very best he can in the best way he sees
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fit within the established parameters of his vested au-
thority. The board cannot conduct negotiations by re-
mote control, nor can it undermine the authority of its
agent by reducing him to the status of a messenger boy.

This is by no means the end of the board’s involvement.
It is, in fact, only the beginning.

The negotiator bears the burden to keep the
board as fully informed as is humanly possible. This is
no easy task. There is no practical way that he can pre-
sent the board with a running account of the ebb and
flow of the many events which transpire at the bargain-
ing table.

But the negotiator must consult with the board
as often and as extensively as he deems necessary to as-
sure that he understands every facet of the board’s posi-
tion in the face of ongoing developments, .nd to assure
that the board understands every significant implication
of the maintenance of its most current position(s).

The negotiator sheuld advise the board on such
matters as progress or lack of it as bargaining continues.
He should present such alternatives as he can perceive
that represent varying solutions to either immediate or
forcseeable problems. He should inform the board well
in advance of the possibility or probability of potential
crisis and of the consequences he perceives of pursuing
the route assigned to him.

Above all, he must have flexibility of judgment
and of action. This is his lifeblood.

Nothing that has been said regarding the relationship
between the board and its chief negotiator negates or
diminishes in any way the importance of the president.
The president remains the chief and foremost resource
of the board in the formulation of its policies and posi-
tions either prior to or during negotiations. He offers a
balanced perspective which will include, but certainly
transcends, the negotiations currently under way. It is
conceivable, though it should not be common, that the
recommendations of the president and of the chief
negotiator may not always coincide. Their perspectives
are signally different.
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There is some dispute as to whether the board
should deal with the negotiator solely through the presi-
dent or whether the negotiator should have extensive
face-to-face contact with the board. The latter course
seems preferable for two rather obvious reasons. First,
it minimizes the possibility for distortion, no matter how
innocent, in the relaying of the views of the board. Sec-
ond, the ability of the negotiator to observe and hear the
board members individually as they deliberate, discuss
and formulate their positions may be invaluable in
helping him to both anticipate the challenges and to
prepare for those challenges. He may also have a unique
contribution to make to the board’s understanding.

It is not essential that any board member or the
president be, individually, an expert in the art of nego-
tiation. It is mandatory, however, that.each member and
the president understand what happens in bargaining,
so that they do not render unfair and uninformed judg-
ments regarding directions or guidelines for the conduct
of negotiations. Therefore some description of what
transpires in the negotiating room'is highly in order.

The responsibility of the board with respect to
actual negotiations is very direct in regard to the prepa-
ration of a program of concrete proposals to be ad-
vanced in its behalf early in the negotiating with faculty.
There is a legitimate difference of opinion as to whether
or not the board/administration team should actually
formally advance such proposals en masse or should
merely prepare them as available counter-efforts to any
propositions advanced by faculty. The latter course has
some advantages, but is risky in that should faculty not
advance a proposal on this particular matter, it is very
difficult at that stage to initiate a 'counter proposal’
where no proposal exists.

Further, the board and administration should
have an active interest in assuring that some items are
included in a prospective contract that the fa-ulty would
never consider advancing. Consequently, it is recom-
mended that the board prepare, always with the advice
of administration, a relatively comprehensive compila-
tion of concrete inclusions which it seeks to effect and




have them presented by the initiative of its negotiating
team.

Naturally the board will not be so idealistic as to
believe that each and every one of its proposals will be
achieved. Therefore, it should place a priority order on
such proposals and communicate this priority unmistak-
ably to its chief negotiator. In formulating such propos-
als, even those that the board does not expect to be
achieved the first time around, it wouid be highly in order
for the board tc take a long view of the future of the
college and 2gain render a comprehensive set of objectives
that will serve the college well in the several years ahead.

In addition, with the help of the chief negotiator
and the president, the board should try to anticipate
what demands the faculty wilt bring to the table. This
should be done as comprehensively and as specifically
as is possible. The purpose of this may be obvious, but
deserves statement. Anticipation of such demands will
allow for advance anatysis and costing of any such pro-
posals with economic im-plications and for the prepara-
tion of the most effective responses possible, whether
the proposals be economic or non-economic.

Beyond this the board, again with the help of
administration, shouid urgently attempt to predict as ac-
curately as possible the settlement area, that is, precisely
when and at what lzvel of compromise the resolution of
all differences between the board and the faculty is likely
to be attained. This effort of specuiative prediction of
eventual outcomes is likely to be highly inaccurate ai
first, but proficiency will be acquired with experience
and it is certainly to be hoped that any chief negotiator
worth his salt will, in relatively short order, be able to
predict these with almost pinpoint accuracy. Failing this,
it is difficult, if not impossible, to formulate strategy in
negotiations; 2nd if no strategy is provided, it is ques-
tionable whetker the tactics employed will reach any
level except that of the momentarily expedient.

The board should understand, in general, that
what it gets back from the bargaining table will almost
never duplicate what its agents carry to the table. A

19 great deal of compromise and of concession will invaria-




bly take place. The board will, of course, be somewhat
disappointed. That is natural. But the board should,
more than anything else, be very realistic and appreciate
that this kind of dilution of its input will predictably oc-
cur to some degree no matter what the quality of the
chief negotiator.

The chief negotiator, despite his most avid in-
terest in keeping the board informed, will present to the
board at best a digested and subjective version of what
actually has transpired at the table. Much of the effort
at the bargaining table will appear to many outsiders, to
be a waste of valuable time, rspecially where, for meeting
after meeting after meeting, extremely little tangible
progress seems to have been made. This will seem to be
so because very few agreements of even a tentative na-
ture will actually have been reached.

Yet this is not in any sense of the word necessari-
ly a sigr: of failure or lack of progress. It is in the natural
course of things. 7

What the board must remember, as well as the
chief negotiator, is that during this period of haggling
‘something constructive may be occurring and the team
may actually be doing two things: a) providing for
credibility between the parties and b) creating a tone for

the-crunch’ meeting of the future. It is essential that
each party comes to believe that the other is telling the
truth. Only when this credibility factor is clearly estab-
lished through interaction on lesser matters can there be
any meaningful resolution of basic differences. The
board will, again predictably, chafe under the pressures
of the apparent lack of progress. Yet here it must be re-
membered that simultaneously with the closing of any
credibility gap-something else is occurring, namely the
gradual recognition on the part ¢t teachers and adminis-
trators alike of the realities of the situation, a recognition
that allows for the making of an effective compromise.

It is possible, of course, that such constructive
long-range developments are not taking place. The board
should be as sensitive to this as it can be. Dogged,
inflexible obstinacy is not of itself a virtue in any hu-

20 man equation, and is quite possibly characteristic of
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HOW DOES THE
NEGOTIATOR
PROCEED?

weak individuals far more than of strong. It is not only
the right but the responsibility of the board to reap-
praise, as needed, not only the validity of its own posi-
tions but also the capability of the negotiator(s).

The approach to the bargaining table must be neither
casual nor unplanned, even though it may ve carefully
calculated to appear both casual and uaplanned. ldeally,
the act of negotiation will be the culmination of weeks,

‘preferably months, of intensive prepar. tory -vork by a

number of people, the product of whici. is ar. assured
grasp of 1) the details of the operation --f the enterprise
and 2) the subtleties of the bargaining process itself.

Planning for and conduct of negotiations will, of
course, differ with each particular institution and with
the individual personalities of the negotiators involved,
so that the delineation of specifics may be difficuit, if not
impossible. Yet there are a few guidelines which can be
provided.

One spokesman must be agreed upon, or at the
very least a strong chairman. Non-controlled and un-
limited response at the table can be the most destructive
force imaginable. No member of the team should be sur-
prised by a statement of his colleague, agreements pre-
sumably having been achieved in caucus, and no mem-
ber of the team should be allowed to surprise his col-
leagues by speaking spontaneously on any matter that
is raised which has not yet been carefully considered.

A strict limitation shovld be imposed on the numbe. of
those to whom information about what actually trans-
pires at the table will be reported. The role of the ne-
gotiator is to draw information and viewpoints from
many persons and to reveal information to very, very
few. Certainly the board and the chief executive officer
must be kept reasonably informed, but the process of
bargaining is at best a private one conducted behind
closed doors and kept there. There will even arise matters
that will not be and perhaps should, even dare not, be re-
vealed to the most eminent of one’s own constituency.

There are those who argue that an earnest effort

21 should be made to include as many as possible in an




active role in the negotiations process, the hope being
that as a consequence all administrators, for example,
will accomplish a sense of affinity with collective bar-
gaining from the board’s point of view.

This may, however, be true only so far as the
accumulation of data and the amassing of administrative
problems, rectification of which is to be sought at the
bargaining table, are concerned. Beyond this, in the

- process of selection among administrative demands, in
the establishment of priorities, in the determination of
concessions to be made and positions to be held and the
relative “'costs’” which will, however grudgingly, be
paid, in none of these should more than a few be in-
volved. )

Only those directly involved with the formulation
of policy, only those who need to know, should be privy
to the vital proceedings of the negotiations room.

WHY IS THERE No productive purpose is normally served by the publi-
AN EMPHASIS cation of demands by either party. As a matter of fact, it
ON PRIVACY? may be detrimental to the bargaining process. Such de-

mands once published, since they can then be readily
compared and contrasted with the actual outcomes of
negotiations, make concessions, which must be made
throughout the continuing negotiations, far more diffi-
cult and far less likely.

The same factor explains the insistence on hold-
ing negotiation sessions behind closed doors. Public ne-
gotiations tend to Become performances, performances
in which positions are held, lest compromise be mis-
takenly regarded by the onlookers as surrender. For the
onlookers in this case are more than an audience. They
are constituents to whom one side or the other is re-
sponsible. The privacy of negotiations has a purpose.
That purpose is to contribute to the accomplishment of
successful negotiations.

HOW DO
NEGOTIATIONS Since all efforts at the bargaining table are devoted to
BEGIN? the ultimate arrival at a mutually satisfactory agreement,
initial energies should well be expended, either directly
22 orindirectly, towards the creation of a favorable climate




WHAT DOES
NEGOTIATION
ACTUALLY MEAN?
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for successful negotiations. This is not, and cannct be,
simply a matter of the state.nent of good intentions. It
must be evidenced. It must be denicnstrated. Possibly
this can be contributed to by the consideration of some
few items on which agreement is relatively easy, especial-
ly if that agreement should incorporate some degree of
compromise by one side or, preferably, both. The proba-
bility of profitable outcomes from the bargaining table is
greatly increased if the parties at the table can each es-
tablish a sincere expectation of such results.

It is, of course, the basic responsibility of both
parties at the table to make significant contributions to
the creation of this “’climate’’ or environment. The prin-
cipal burden, however, will fall upon the management
team, since the adversary is present by invocation of its
own initiative, and management by virtue of necessity.
The faculty, in consequence, comes expecting something
productive. Management commonly does not.

Some tendency toward this positive viewpoint
may be forthcoming if one reflects that collective bar-
gaining is the best answer yet evolved from within a
democratic society for the means through which matters
in dispute between those who are employed and those
who employ them can be peaceably resolved. This posi-
tive emphasis, an underlying principle of collective bar-
gaining, should be kept continually in mind.

It is going to be very difficult for those who have
long contended that such matters as salary and related
items in academia should be negotiated individually be-
tween employer and employee to argue that collective
negotiations have no propriety, especially when the in-
dividual employees involved have determined collectively
that it does.

Assuming a productive climate can be created, what then?

The next realization must be that this is a new
and different process from any which educators have
previously undertaken. It is not simply a faculty meeting
with a more comprehensive agenda. It is not the deter-
mination, by consensus, of some position. It is the




means whereby a contract will be evolved, a contract rea-
sonably comprehensive in nature and legally binding on
both parties.

' It will be a contract which will take precedence
over any individual contracts existing within the pro-
vince of the bargaining unit. The contract will succeeed
and supersede any past practice no matter how well ac-
cepted that past practice might have been.

This contract will formalize many things which
hadlong been assumed better handled informally. The
negotiations process itself entails a number of formali-
ties which may not prescribe conduct but which will cer-
tainly affect conduct. The formalization effect is, of it-
self, worthy of serious consideration. It evokes a con-
siderable change in relationships.

As a consequence of the significance of the con-
tract, the content of the contract, both in respect to major
items and minutia, invites controversy, even conflict.
Contention at the table is almost inevitable. The old
bromide that when two parties are in general and ready
agreement one of thém is unnecessary is certainly perti-
nent but scarcely likely to be applicable. It is quite pre-
dictable that the contest will be at times heated, even
within the most favorable climate. This, too, argues
strongly for closed doors.

It also argues that the negotiator should be a very
special breed of cat. He had best have an affinity for
what transpires at the table. A low ulcer probability and
a high pain threshhold are not enough. He must have
sufficient immunity to and aptitude for pressure to be at
his most effective when the pressures are greatest.

His is a thankless job. If he does it well his ad-
versary may respect him but will not appreciate his
work. However well he does it, his constituency may
tend to feel he might have gained more and conceded
less if he had just tried a little harder. They would not be

~ human if they didn't.

He must have a wary eye for minute, often unin-
tentional, signals of change, or of willingness to con-

24 sider change, in the conduct of the adversary team col-




lectively and/or individually. He must have a perceptive
and retentive ear to hear every word that is said and to
take special note of what is not said, which may at any
given moment be infinitely more important than what is
said.

He must have a justifiable sense of self-confidence
in his ability to make assessments and judgments. Most
of these will be the result of deliberation and discussion
with his colleagues but some, inevitably, will be made at
the table, in the view of others and in the spontaneity of
the moment.

He will have guidelines, even directions, from his
constituency, perhaps in painful particulars, but he must
stand ready to exceed and/or stretch these if in his pro-
fessional opinion it is warranted to do so. He is after all,
not a ventriloquist'’s dummy. He is an agent with all the
power of agency, a man of power, a skilied craftsman. If
competent, he is a creative artist. It is not his prime or
ultimate responsibility to do precisely what his consti-
tuency either wishes or instructs; it is his basic responsi-
bility to do for his constituency the best that can be
done. It is as much his role to bring the board to the
brink of reality as it is to perform the same service to the
adversary he faces at the table, and the board should be
aware and appreciative of this. It is in the board’s best
interest.

¢ WHAT CHALLENGES Much can still be said about conduct at the table.
£ ARISE AT THE There must be an acute awareness of the impor-
: BARGAINING tance of language. Precision and specificity are vital.
TABLE? Vasgueness should be countenanced only where it is con-
" sciously intended and where the consequences of this
vagueness have been carefully studied and defined. The
language that is omitted may be as vital as, or more vital
in instances than, the language included. Therefore what
is not covered in a contract should be just as seriously
determined as what is.

The ready availability of legal services is absolute-
ly essential. Contractual relationships, bargaining as-
pects and responsibilities and prerogatives of boards all
have legal implications. An attorney can also be extreme-

25 ly helpful in respect to the legal significance of words.
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Whether or not the attorney is at the table. or i§ endowed
with bargaining authority to any degree is, of course, a
local determination. Opinions and practices differ widely.
The manner in which demands will be received
will be determined either by law or ground rules estab-
lished at the table. But one agreement that should be
sought, as a pr *ctical necessity, is some cut-off point for
the submission of demands. This does not bar the arrival
at, by compromise, a differing proposal as a substitute
for what is already on the table but it does mean that the
parameter of the bargaining can be mutually and ac-
curately understood. This is a most necessary prelimi-
nary for the construction of the area of settlement of
matters in dispute. Negotiations cannot be open-ended.
Meither the board nor the administration should
be appalled or even surprised if the demands advanced by
the faculty should be voluminous in quantity. From an
administrative point of view these are often regarded as a
"“wish-book”’ or, alternatively, an encyclopedia of irrita-

tions.
Actually, it is an extremely valuable document

which reveals, perhaps for the first time, a listing of
those things which disturb one or more of the college’s
faculty.

Faculty demands are usually formulated from a
grass roots, broad based, solicitation of input. While
some editing may take place, there is a tendency to ad-
vance a significant number of demands for two primary
purposes: 1) to avoid the necessity of creating unneces-
sary controversy in the ranks of the membership by
labeling even the most marginal proposal unreasonable;
and 2) to have a reasonable supply of items available on
which little success is realistically anticipated, when, as
or if, tradeoff possibilities seem present. Each of these
many proposals probably will receive some attention and
discussion, though few will achieve this out of propor-
tion to their true importance.

Many will simply disappear from the table at an
appropriate time in the course of a process we call
“weeding ont the garbage,”” admittedly a mangled figure

26 of speech but a significant part of the negotiating proc-




ess nonetheless. When the complete listing of demands
emanating from either side is accomplished, a-serious
question of tactical approach is posed. Obviously one
must start somewhere, and the accomplishment of agree-
ment on minor or non-controversial items early in the
process goes far to contribute to the climate to which
reference was made earlier. Yet one must be aware of a
risk. »

When one accomplishes agreement on almost all
the items, leaving only a few vital matters unresolved,
the restricted number of items on the table is of itself a
contributor to the probability of impasse. Flexibility in
effecting a solution is greatly reduced. It is better, per-
haps, to narrow down each single remaining issue to an
area of predictable settlement and then move to another
issue and do the sarr. If this is delicately handled, and
it must be, there is, as the end of the road approaches, a
greater possibility of the construction of a variety of
"packages” of settlement, one of which may be emi-
nently more acceptable than the others.

For this is really how settlement is often actually
achieved. A “settlement’’ position is suggested, not for-
mally proposed, that if the other party were to agree to
acceptance of one position, compromise on two or thre-,
capitulation on a couple of others and withd:awal of
everything else, a settlement could be reached. The ad-
versary may reply with its own alternative bundle of
compromises wrapped up in a different, but similarly
comprehensive, package. This may evoke a counter-
proposal, covering the szme ground but representing a
still differing combination of possible positions in which
the emphases are somewhat altered, either slightly or
greatly.

Such a"’feeling out” process will continue until,
hopefully, some mutually tolerable, if not acceptable
basis for agreement is reached.

While the permutations approach the infinite, and
rational consiuerations often give way to irrational, this
is really bargaining at its best. The keystone here is the
capacity to be extremely perceptive, even imaginative,

27 but always flexible.




Because of this same 2mphasis on flexibility,
multi-year contrzcts with a single re-opening clause with
respect to salaries only have certain disadvantages. The
negotiators faced with such “re-openers’” have virtually
no flexibility whatsoever to employ in achieving agree-
ment. They are confronted immediately and frontally
with the single, “gut’’ issue which is the “‘make-or-
break”” proposition.. There is little **wiggle room,”” which
is the lifeblood of the negotiator. That is not to say that
multi-year pacts do not have their virtues; it is simply to
remind that they do have their perils.

There is another advantage to the settlement ap-
proach just described that touches upon the most omi-
nous burden of the negotiator. As the parties approach
the “‘deadline” for settlement, whether that deadline is
imposed by mutual agreement or by circumstances, the
possibility of some form of alternative action looms
large. A chief negotiator must ask himself what he
wishes to have formally on the table when and if this
should happen. He faces something of the proportions
of a true dilemma. If he withholds something he is will-
ing to concede, he may miss a golden opportunity for

settlement, and thus fall short of the avoidance of the
necessity of ihe alternate route. If, however, he commits
everything he is prepared to offer and, having done so,
fails to accomplish agreement at the table, then he is
highly vulnerable, since it is quite likely that mediation,
arbitration or a strike will produce a settlement some-
wha: different and perhaps more demanding than the
““package’’ on the table at the time direct negotiations are
broken off. He has no reserve to fall back on.

The significance of this decision is obvious.

The participants in bargaining will decide for
themselves, perhaps without realizing it, how formal the
relationship between and among them will be, and the
desirability of written exchange of proposals and coun-
ter-proposals. Successful negotiations have been con-
ducted in circumstances that include both possible ex-
tremes, and almost all variations between.

What should be noted, however, is that almost
28 every contract negotiation will at some time or other face
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WHAT MAY BE AT
STAKE AT THE
BARGAINING
TABLE?

the desirability, if not the necessity, of private conversa-
tions between key participants, probably the chief nego-
tiators, away from the table. These conversations should
be completely off-the-record, frank and direct joint ap-
praisals of possibilities for avoiding impasse. The most
common phrase employed will be “what would you do
if we were to ---?"" The importance of these private con-
versations is always great, but multiply as pressures for
settlement mount. Much of what is discussed will not be
revealed to anyone else. Unless the participants are
worthy of that kind of trust, there is no purpose in the
conversations. Such discussions are the ultimate test of
the integrity and mutual respect which, hopefully, has
been constructed between the protagonists.

Much of the apprehension concerning the possibility of
the coming of collective bargaining centers upon ques-
tions of its propriety to higher education in particular
and education in general. Pivotal to this is emphasis on
those matters which are distinctively academic in nature
and which go to the heart of the reason for existence of
the institution.

(As one approaches the matter it is interesiing to
note that labor unions and colleges and universities seem
to share a common historical ancestor: the medieval
guild. Some indications are that the scholars’ guild actu-
ally preceded the guilds which emphasized mercantile
and economic aspects).

Is there hope for preservation of institutional in-
tegrity in the face of the specter of bargaining? Are aca-
demic questions subject o the negotiations process? Can
anything of the traditional be retained and preserved or
is the revolution total in its impact?

It depends on the previous nature of the institu-
tional approach and upon the personal and professional
capacities of the chief negotiator. First of all we come
perilously close to a generalization that everything rele-
vant to the operation of the educational enterprise seems
to verge on being negotiable, or, failing that, we can say
that the question of what is negotiable is itself subject to

29 determination by negotiations.
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It is certain that, except for a gullible and naive
adversary, what is not negotiable cannot be determined
by unilateral pronouncement.

It is at least questionable whether it can be pre-
scribed by law in any practical form. The prohibition by
law of the act of striking in public employment may
have inhibited the incidence of striking but it certainly
hasn’t eliminated it. If a bargaining agent feels any item
is negotiable strongly enough to strike for its negotia-
bility, the probability or at least the possibility exists that
it will be negotiated.

Further, it is possible, indeed probable, that even
if one takes an extremely restricted definition of ""wages,
hours, and conditions of employment,”” which are nego-
tiable, that the separation of items into two categories,
that is clearly negotiable or non-negotiable, may be
beyond reason. Consider the process of student evalua-
tion, whatever it be. This is a prime academic issue, but it
is also clearly a condition of employment of the instruc-
tor. It is one of his duties.

Academic freedom is an example of how one can
revert to hair-splitting argument. Many deplore the ap-
pearance of the confirmation of academic freedom in a
master contract. *’Academic freedom,”’ they say, "is a
matter of institutional integrity and is a matter of right
and not a matter of negotiations.” Some view it other-
wise. ' Academic freedom,” they say, ’is more secure if it
rests on more than simply the insistence of the faculty
and the whim of the board, if it. in short, is a contractual
obligation of toth.”

Class size is clearly an educational consideration
but, equally ciearly, it has a bearing on one’s working
conditions.

How academic matters are handled may depend
on two prime factors: 1) the historical pattern of the in-
stitution and the degree to which effective means have
been provided to involve faculty in decision-making re-
garding such affairs; and 2) the capacities of the chief
negotiators to work out a pattern of institutional opera-
tions whereby a structure of dual proportions, one for
academic concerns and one for bargaining concerns, can




:
H
£
H
=
3
H
2
H

in

IS BARGAINING
NATURALLY
AIMED TOWARDS
IMPASSE?

be mutually evolved. This will be extremely difficult, but
it is not-impossible.

In either the search for the separation of academic and
bargaining matters or in the reach for a settlement, the
negotiator tnust be acutely sensitive to one enduring
thought:it is his responsibility to avoid impasse as

much as possible, for as long as possible. The ultimatum
should be put in cold storage and the impulsive termina-
tion of any discussion should be forsworn. All matters,
all agreements are tentative until the final moment when
all issues are either resolved or removed from the table
and the contract is completed. The temptation to an-
nounce a categorical “No!” to anything may offer per-
sonal gratification to the individual spokesman, but it
seldom contributes to the group objective. The deepest
reservation can be communicated in such a manner as to
fall short of inviting direct and immediate confrontation.
The power of persuasion is not abandoned simply be-
cause the rower of coercion always lurks near the table.

Three important aspects of bargaining which
must additionally be provided for are:1) specific provi-
sion of precise statements of responsibilities as well a
prerogatives of both parties; 2) clear termination of the
bargaining process with the accomplishment of a con-
tract for a definite period of time (bargaining should not
be a continuing year-long process); 3) precise definition
of the manner in which the contract will be implemented
and enforced with special emphasis on what is, and thus,
by inference at least, what is not a grievance. Grievances
should be restricted to the question of the failure to ob-
serve the contractual obligation!

As a consequence, the skill with which the con-
tract is constructed or administered is evaluated through
the operation of the grievance process. But what is ad-
vanced as dgrievance should be regarded very carefully,
for it is a fairly dependable indicator of issues on which
bargaining will certainly transpire in the next contract

negotiations.
All this presumes an agreement is reached on a

contract. The problems which can arise in either achiev-

31 ing or implementing agreement are infinite. One comes
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WHAT IF
IMPASSE COMES?

close to the conclusion that in the business of bargain-
ing the problems of success are as great or greater than
the problems of failure.

Failure, of course, can occur.

The advance recognition of either the possibility
or the probability of impasse can be somewhat unnerv-
ing. It may contribute either to impulse to surrender or
to harden one’s position beyond possibility of compro-
mise. Either of these is extremely undesirable. In this
situation the artifices of ‘the negotiator are most severely

tested

The approach to impasse must be undertaken
with certain understandings. Firs*, a strike is not inevita-
ble. There are other possibilities, as will be explained in
a moment. Second, a strike, if it comes, need not be
either entirely or even substantially destructive. There is
a productive aspect that can be, and has been, attributed
to the phenomenon. In the short run these positive at-
tributes are extremely difficult *o see, especially if one
approaches the topic without looking for them. Third, a
strike in education seems to be an exercise in the intensi-
fication of emotional stress and strain more than any-
thing else. It is a test to see who, in John Kennedy’s
words, “’blinks first.” In education especially, it is an
extreme burden on both sides. This must be remembered.
The educational strike is more a form of political protest
than it is an economic lever, per se. It may, for example,
be basically a burst of anger, even righteous anger,
against the confines within which bargaining must take
place.

It must be continually borne in mind, however,
that impasse at the table need not, indeed should not,
automatically prescribe strike.

Between impasse at the table and a strike lie two
or three steps, any one of which may be an alternative
to a strike, and one of which must be an alternative to
strike. These intermediate steps are mediation, fact-find-
ing and arbitration.

Mediation occurs at or zniear the table, and is really
an extension of bargaining. A third party, perhaps mu-

32 tually agreed upon or in other instances provided by the




Labor Mediation Board, seeks, with mutual consent, to

s - act as a catalyst to achieve resolution of the crisis. How-
ever mediation comes, the mediator must be recognized
for what he is and what he is not. He is not the advocate
for either side. Neither side has his sympathy or his
support. He is not the promoter of the reasonable, the

N equitable or the ideal solution to the impasse. None of
these. He is concerned only with achieving a solution,
any solution, upon which he can bring the parties to
agreement. Who compromises on what, and how much,
is a matter of relative or even utter indifference to him.

The mediator will perhaps function best when the

parties are reasonably near each other but far enough
apart so that he can ""negotiate”” with each, individually

and in turn. )
Since the parties must agree to the mediated solu-

tion, the mediated solution is still a negotiated solution,
albeit augmented by external assistance.

Mediation may either succeed or fail. If it succeeds
that is the end of the bargaining process, for all matters
are resolved. If, however, it fails, the parties may be
obliged to enter a process known as fact-finding.

The process of fact-finding is somewhat different.
Fact-finding, as distinguished from mediation, is more
formalized and is a more recognizable departure from
the processes of the bargaining table. Basically it is an at-
tempt on the part of an impartial third party to get to,
through the conduct of systematic inquiry, probably
conducted in a quasi-judicial manner, the facts pertain-
ing to all matters at impasse. On the basis of the facts
ascertained the fact-finder issues his report and recom-
mendations to the two parties. Neither of these parties is
obligated to accept the solution posed by the fact-finder
but the public release of the fact-finder’s report will, it is
hoped, generate some broad social pressures towards ac-
ceptance. The experience thus far in the public sector
with fact-finding is “’spotty’’ to say the least.

Since the parties must both "’ voluntarily’’ agree to
the fact-finder’s report before i -an take effect, it can be
well argued that the parties at ¢ table, in the final anal-

33 ysis, act as the determinants of .o . own fate.
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Arbitration of matters in dispute is quite different.
Here the two parties must agree, of may be required to
submit all unsettled matters to a decision by an impartial
third party. If real arbitration takes place the solution ar-
rived at is arbitrarily and automatically externally im-
posed—it is binding, although there have appeared in the
public sector some modified forms of so-called " adviso-
ry”’ arbitration. :

Mandatory arbitration exists where the parties are
obliged by law to submit themselves to arbitration at a
certain stage of impasse. Binding arbitration exists where
the decision of the arbitrator is final. }

Where there is a history of an incidence of strikes
or other disorders, which are deemed disruptive of
either the public safety or the public welfare, legislators
seem inclined to turn quickly to the imposition of man-
datory arbitiation. What is surprising is not the degree
of public acceptance of this, since the public’s first con-
cern is with stability, but rather the degree of enthusiasm
the suggestion generates in either camp in the public sec-
tor. In the private sector those who bargain tend to re-
gard mandatory arbitration as anathema, since it termi-
nates negotiation and imposes decision-making from
without on any party within. It would be surprising if
management and faculty organizations alike did not
similarly reject the imposition of mandatory arbitration,
although voluntary mutual submission to arbitration
may be an extremely constructive step. Here, it should be
clearly understood, we speak of arbitration of matters in
dispute between negotiating parties. Arbitration as an
automatic and terminal step in the grievance procedure
is an entirely different matter.

If true arbitration occurs, however, the possibili-
ty of strike disappears and it might seem at first glance
that the employer in the public sector would always find

- arbitration preferable to the strike. Such should not be
the case. The posture one adopts in the face of immi-
nence and presence of a strike may go far to determine
the probability of strikes in the future.

It may be helpful to regard a strike as a break-

34 down rather than an extension of the negotiation proc-
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ess. The adoption of the latter view inhibits one from
effective and constructive effort to get back to the table
where a settlement can occur, while the former tends to
make that effort a primary objective.

The best stance one can take in the face of such a
crisis is a two-fold one. In public, the negotiator must be
as calm and restiained but as resolute as possible. It is
unwise and non-contributory, and often later extremely
embarrassing, to proclaim the many things one will not
do. Thunder may have its place in the order of natural
phenomena, but it is unbecoming as a human character-
istic of one in or near the bargaining arena. In private,
however, one must be flexible and perhaps even more
sensitive to bargaining nuances than is the case before
the strike.

The probability exists that the ultimate end of the
strike will still come via negotiations, private negotia-
tions, which, in a period of maximum stress and strain,
will be especially demanding. It must be assumed that
the goal is still the same—to achieve a mutually tolerable
agreement, and thus, from the negotiator’s point of view,
the strike is simply another phase to be endured. The
impact of the strike is always greater upon those not at
the table and yet it is designed and employed to apply
additional indirect pressures on those at the table to
weaken or concede or withdraw. It is remarkable that a
phenomenon like a strike, that can be reasonably pre-
dicted, can be provided for in a variety of ways and can
be endured with only moderate patience, should evoke
such panic-laden responses as it sometimes does.

One should always, in negotiating, assume the
possibility of a strike and determine positions to be
taken at the table with due respect for this possibility.
The threat of a strike is an effective weapon of the bar-
gaining agent, but it should be used, like all weapons,
with extreme care, and with proper consideration for all
the consequences that can result. Further, the bargain-
ing agent should always assume the management team
is bearing the possibility of strike in mind in all its pres-
entations. If this be true, and, in the main it is, the as-

35 sumption that the invocation of a strike will cause any
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significant difference in position is a vain and highly
dangerous one. The fact is that holding a card face down
may be a more significant factor in a poker game than
exposing it. Once the bargaining agent has called a
strike, his power of initiative is severely curtailed if not
completely eliminated.

What transpires at the bargaining table is fundamentally
a game. Many would reject this since a game is associ-
ated with the concept of a nonsense activity and certain-
y the outcomes of bargaining are serious. One can readi-
ly concede the stakes are high. But the “game,” while
nonsensical in some respects and irrational in most, does
have definite rules and definite behavioral expectations.

Eric Hoffer, the longshoreman-philosopher,
sounded a warning we might all well ponder. “One of
the chief problems a modern society has to face,”” he
once observed, “’is how to providean outlet for the intel-
lectual’s restless energies yet deny him power. How to
make and keep him a paper tiger.” B

The name of the game is power, and the " tiger”’
is not a paper one.

Basically the intellectual community has always
placed greatest reliance on the power of persuasion and
upon the supremacy of reason. Today these are still
present, but behind them, indeed beyond them, are the
power of coercion and the dominance of emotion.

But the power to coerce is limited by the willing-
ness to be coerced and the dominance of any one emo-
tion is a transitory thing at best.

The fundamental question confronting those who
prefer the power of persuasion and the rule of reason is
whether they can reflect them meaningfully and evoke
them in others without becoming either coercive or emo-
tional themselves.

The emergence of a bargaining situation is a
threat to those who cherish ascribed status, but it is a
challenge and an opportunity to those who prize the
quality of leadership and the attainment of achieved
status. This distinction is vital.
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To most observers of the. collective bargaining scene,
however pleasurably remote they may be, the high drama
and vital significance of :he negotiating process seems to

e reserved for those mysterious rites that are practiced
behind the closed doors of the bargaining rvom.

Happily or unhappily such is not the case. That
is but one side of the coin. The great tests of the validity
and the vitality and the utility of the document come
after it leaves the bargaining table and the hands of the
negotiators.

Effective contract implementation can go far to
compensate for weaknesses in a negotiated contract. In-
effective contract implementation can, conversely, weak-
en, and even destroy, the very best of negotiated con-
tracts. It would be going too far to place a primary im-
portance on either negotiations or implementation of a
contract, for both are certainly vital. While the two
topics can be separated for purposes of discussion, it
must continually be kept in mind that in the world of
practical affairs they are not only inseparable, they are
interacting. The interaction is two-way. Problems aris-
ing in implementation which are not well resolved are
predictably items which will arise at the bargaining table
in the process of negotiating the next contract. Matters
poorly negotiated create serious problems in implementa-
tion.

The first important step in breathing life into the
contract is ratification. Ratification is, of course, the
deliberative act of each constituency of the two parties
involved in bargaining, which affirms the mutual ac-
ceptability of the document in toto.

The emphasis here on " acceptability’” may be mis-
placed. It is not the primary function of the negotiating
teams to produce an over-all “agreement” which is mutu-
ally satisfying to the two sides. It is rather their burden
to produce a document which is mutually unsatisfactory
to each of the two sides. Irrational as it may sound, the
best agreement may be one that is unsatisfactory to all,
provided it is relatively equally unsatisfactory to each.

This is the context in which ratification should be
deliberated and acted upon.
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Either constituency may decline to ratify if it so
chooses, in which case there is a bit of a problem. Should
this occur, negotiation reconvenes. Whether or not it
reconvenes between the same two sets of negotiators de-
pends, of course, on the relative degree and nature of
the dissatisfactions with the document of the constitu-
ency that declines to ratify. New participants are not
usually a contribution in the short run, but each party
still retains the right to designate its own representatives,
including the right to change them. .

In the normal course of things none of this will
happen. The document will be ratified, but there are two
comments regarding non-ratification that must be made.

First, refusal to ratify is predictably more likely
by far to occur on the part of the faculty rather than by
the constituency of the management team. This is often
misinterpreted by management and is misinterpreted
even more often by interested on-lookers. There really is,
however, a very clear, simple and understandable reason
for this. Throughout negotiation the management team
has, relatively speaking, much more direct and easy ac-
cess to the totality of its constituency. Because he has
greater opportunity to discuss with his constituency the
issues requiring resolution, both general and specific,
and the varying possibilities for solution and the priori-
ties of preference among them on the part of his con-
stituency, the management negotiator has parameters
that are much more clear and precise and much more at-
tuned to the present situation. His problem is, quite sim-
ply, not to exceed them. If he does not do this, he may
be reasonably confident of ratification of any tentative
agreement he has achieved.

The negotiator for faculty seldom, if ever, enjoys
this precise situation. While he received guidelines from
his constituents, and he may receive limits to his authori-
ty at times, he usually receives these in advance of ne-
gotiations. During negotiations he will, perhaps, rely on
an advisory and/or representative body, perhaps an ex-
ecutive boafd, which, it is hoped will support that which
he brings back from the table for 1atification. But there
still remains the membership, each -omponent of which



reserves, quite properly, the right to express himself in-
dividually .nd .hus collectively, regarding the agree-
ments r=ached in whole or in part. Only after the fact
does the total membership really learn the comprehen-
sive nature of the agreements achieved tentatively at the
: table. Only after this disclosure can the membership ex-
: press its reaction on a sound basis.

There is another aspect of non-ratification that
applies equally to either constituency. If it should be
determined that ratification be withheld, it is wiser to re-
ject the entire document and return it to the table for
total reconsideration.

The negotiating team, whichever side it repre-
sents, should be as precisely and comgletely aware as
possible why the contract was rejected, but it would be
unwise to accept most or almost all of the contract and
send back only selected portions of it for re-negotiation.
In so doing, one hamstrings one’s own negotiating team
for two reasons.

First, this kind of action ignores the fact that the
contract, as tentatively agreed to, is not a loose jumble of
independent items. In the process of construction of a
contract very often concessions are made regarding one
article in order to attain some objective in another. In
consequence, compromises occur between items as well
as within items. If one party rejects one item, it had bet-
ter understand that it may be rejecting the totality of
whatever bundle of compromises created that item as a
part of its existence. This may not be what the rejecting
party anticipates, but reality often intrudes and dictates
this consequence.

Second, if one party sends a negotiating team
back to the table to re-negotiate one item which it rejects,
it places that team in an extremely difficult position. Bar-
gaining strengih depends on many factors, but at base it
is the capacity to maneuver, or “wiggle.” “Wiggle room"’
has already been identified as the lifeblood of the nego-
tiator. When he runs short of it, he is done.

If there is but one isolated item to be negotiated, if
there is no other item on the table on which he can *“wig-

39 gle,” the negotiator can be replaced by anyone. His job
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is just a matter of sitting there till somebody cracks or
drops dead—or until some external element becomes the
determinant of macters at the table.

It would be better by far to reject the do-ument
entirely, letting the negotiators know the objections,
what changes are sought and what concessions might
be available to “'give”” in order to “’get’’ what is wanted.

HOW DOES THE But let us assume that ratification has been achieved. A
BOARD BEGIN contract comes into formal existence and the task at
T0 LIVE WITH hand is to live with it.
A CONTRACT? Living with a contract is always something of a
* burden for two very basic reasons: first, it is a require-
ment, as distinguished from a voluntary act; and second,
the contract is by its very nature a confining document,
somewhat restrictive of and/or inhibiting to the exercise
of the latitude and the flexibility which is so highly
prized by any administrator of quality.

(It is perhaps an irony that the mediocre adminis-
trator may find less difficulty in living with a contract
than may a good administrator. A thoroughly ““tight”’

- contract might conceivably allow for * push-button,”
decision-free, responsibility-free administration.)

Yet, in a collective bargaining situation, live with
the contract, in one fashion or another, one certainly
must. The urgent challenge is to try to live with that
contract in such a way as to make the living with it a
positive, contributory and generally stabilizing experi-
ence for the institution and for those who compose it.

The first necessity, however, is to publish and dis-
seminate the contract to all those affected by it in any
way, either directly or indirectly. This can have a most
positive effect, offering, for example, some sense of re-
assurance and some reference point to the individuals
concerned and/or involved, but it should never be ig-
nored that the distribution of the contract also ha= some .
negative effect in that it also serves as a ready reference
for those who incline to ““flyspeck’ and/or to look for
loopholes through which they can either create or ex-
pand a breach. Happily, the latter viewpoint seems to be

40 in tie minority, but to the degree that it does exist, on
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WHAT ARE THE
IMPLICATIONS FOR
ADMINISTRATION
OF A CONTRACT?

the part of either faculty members or administrators, it
will prove to be an extremely irksome, perhaps even dis-
ruptive minority.

The mere distribution of the contract should not,
however, be either expected or relied upon to do more
than it readily does. It is certainly, for instance, no suffi-
cient substitute for a planned program of in-service edu-
cation for all administrative officers whose responsibility
it is to execute or implement any provision of the con-
tract. Such a planne.’ program of in-service education
should expose all aministrators to all provisions of the
contract and to as many implications of the «ontract as
are discernible. The most immediate purpose of this in-
service education is to eliminate, insofar as possible, and
certainly to minimize, the possibility for violation, mis-
interpretation and/or misapplication of the contract. Po-
tential errors of omission should be regarded as equally
important with potential errors of commission. Even an
extremely well-planned program of in-service education
will never be 100% effective, but it can go a long, long
way toward that objective.

While the construction of a contract is a joint effort, by
and large the enforcement or implementation of a con-
tract is not. Why this is so will be dealt with subsequent-
ly. That it is so is most important. Management bears
th: primary and general responsibility for the implemen-
tation. Thus the fullest understanding of the contrac in
general and in painstaking specific by each administra-
tor is absolutely vital.

This fact has a deep significance. It is essentially
a fixation of responsibility. This is inescapable. It may
be that the best description of administration is that it ex-
ists for the major purpose of bearing responsibility. If
this were its only role, it would be a fundamental and
important one. But this fact also emphasizes that au-
thority is still with administration along with responsi-
bility. That authority may be circumscribed; that au-
thority may well be questioned or subjected to appeal.

41 But this may, of itself, be not at all bad. Authority
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should be circumscribed; it should be capable of being
questioned; it should be subject to appeal.

Some analysts of this question go a bit further.
Myron Lieberman in a recent article in Harper’s (October
1971, Vol. 243, No. 1457, p. 70) made the following ob-
servation. ”. . . . The paradox of faculty unionization is
that, although it is a faculty initiative, perhaps its most
salutary effects will not be what it does for professors,
but wl -t it will do to make administrations more effi-
cient, 1..ore alert to innovation and more responsive to
the public interest.”

Eric Hoffer put it just a bit differently. He said,
"It has been my observation for years that, while a
wholly independent labor force does not contribute to
management’s peace of mind, it can yet goad manage-
ment to perfect its organization and to keep ever on the
lookout for more efficient ways of doing things.”

It would be contributory if the negotiators of the con-
tract, especially the chief negotiator, were somehow in-
volved either directly or indirectly in the responsibility
for enforcement and implementation of the contract.
Short of the creation of a perfect and a self-sustaining
document, a most unlikely possibility, the formulation
and the implementation of the contract can never be
completely separated. Much will often hinge upon the
intent of the authors, possibly even as much as upon the

- literal interpretation of the product of the authors if a

successful solution of the problem of implementation is
to be forthcoming. The authors possess a singular and
non-reproducible identity with the document that is in-
valuable to all concerned.

The critical and formal process through which the
proper enforcement of contract is provided is, of course,
the grievance procedure. A erievance is, at best, an al-
legation of violation, misinterpretation or misapplica-
tion of some specific provision(s) of the contract. This
should be an almost classic and complete definition of
the grievance and this definition should be expressed
explicitly in the contract, as should, of course, the pre-



cise procedures and steps involved in‘the grievance
process.

One cannot attach too much importance to the
question of how the operation of the grievance proce-
dure is perceived. It is a contract-enforcing mechanism
and, as such, is contributory. It is < ~onflict-resolution
process and not a conflict-creating one. It is, in effect, an
assurance to both parties that the contract will be imple-
mented equitably. Both parties should be vitally inter-
ested in this. )

Well conducted, the grievance procedure has great
possibilities, but it also has iimitations. If the definition
of a grievance is confined to allegations of violation,
misinterpretation or misapplication of specific terms of
the contract, the grievance procedure will serve its com-
plete purpose. It is not an appropriate device for gripes
or complaints about collegiate matters. The latter cer-
tainly should be provided for but in some less formal,
more flexible, or empathetic “one-to-one” relationship
than the grievance procedure can offer.

In short, don’t expect the grievance procedure to
do more than it is designed to do but, conversely, expect
it to do what it is designed to do. No single more im-
portant aspect of the orientation or in-service education
of administrators to the contract can be identified than
complete familiarity and a sense of comfort with the
grievance process. Much is made at times of the fact that
“only one side (faculty) can grieve.”” This view misses
at least three important points.

First, it suggests rather strongly that there is
some advantage to grievance and some disadvantage to
not being able to grieve. This is not the case.

Second, it seems to imply that grieving is some-
how a capacity to injure or inflict pain. This “negative”
approach to grievance is not only unbecoming it is in-
accurate.

Third, it indicates a lack of understanding of the
whole business of contract implementation.

All three of these items can be dealt with together.

The fundamental responsibility and authority to

43 implement the contract rests with administration. The
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initiative to act is administration’s. The rule of thumb is
obvious but bears enunciation. Administration acts and
the union membership (collectively or individually or
both) reacts. The filing of a grievance is this reaction.

If the filing of the grievance is evident as an act
of hostility, then the ’problem” is the existence of the
hostility, not the existence of a grievance procedure or
the act of grieving.

The grievance procedure is a means whereby, if it
is well conducted and designed for handling matters ju-
diciously and with reasonable dispatch, a contributory
purpose can be served, or perhaps more accurately, sev-
eral contributory purposes can be served.

While the filing of any one grievance is not a
danger sign, the filing of many grievances certainly is.
This calls for, at minimum, the review of two things: a)
the adequacy of the contract and/or contract language;
and b) the administrative attitudes and/or behavior with
respect to the implementation of the contract. Either or
both may prove to be less than desirable. This filing of
many grievances may, of course, constitute harrassment
by faculty acting in concert or as independent elements.

Under any circumstances the filing of a signifi-
cant number of grievances is a phenomenon well worthy
of critical examination.

The wise administrator will not only deal fairly
with grievances as they arise, but he will expedite them
as much as he can. One of the principles of justice is
that it be as timely as possible. Inordinate delay, or the
existence of unnecessary steps which could be regarded
as barriers to resolution rather than contributors, is un-
desirable. One hesitates to say the less steps the better,
but that is perilously close to the truth. The more labori-
ous the appeal process, or the more cumbersome, the
less effective it is likely to be.

Further, beyond the importance of dealing with
gricvances is the urgent responsibility of analyzing
grievances, both individually and collectively. They may
arise, for example, as a consequence of the attitude of an
individual administrator. This kind of a problem should
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be approached as soon as it is recognized, and cither the
attitude, or the administrator, changed.

But grievances are also frequently indicators of
items which are extremely likely to appear as issues at
the next round of bargaining. If this is readily appreci-
ated, the administrative position cai be thoughtfully de-
termined and a well-prepared suppor* devised.

Analysis of the grievance items ar:d proccaure
may well serve other useful purposes to the benefit of all
concerned.

There is one other matter regarding grievances
that must be mentioned. The initial stage of a grievance
procedure is usually, and wisely, an informal discussion
between the person who feels aggrieved and the person
against whom he feels aggrieved. This is a pre-requisite
to the filing of a formal grievance.

It is sincerely hoped by both parties to the con-
tract that this may avert the necessity of the formal
grievance, since problems should be solved as close to
the source as possible.

But some mechanism should be provided for
transmission to some central point of "’ agreements’’ or
solutions achieved in this informal manner. Lacking tnis,
one of two things can readily occur:

1. Differing solutions, even conflicting response,
can be generated in remote corners of the
college which, when they do become
known, and they will sooner or later,
could create confusion and certainly repre-
sent inconsistency. Further, it is evident
that a great deal of interface must occur
among first echelon administrators con-
cerning problems they encounter and be-
tween first echelon administrators a..d
those to whom they report.

2. It is possible that the informal solution agreed
upon may violate or modify some other
portion of the contract. This should be
guarded against at all costs.
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The grievance procedure, however it works, is a formal
path towards good faculty-administrative relationships.
But it should never be assumed that effective working of
the grievance process relieves one of the necessity of af-
fording attention to other patterns of faculty-administra-
tive relationships.

Collective bargaining is not, or need not be, a compre-
hensive set of relationships to the exclusion of all others.
There are other formal and an infinite variety of infor-
mal relationships which may persist, perhaps even flour-
ish, some of which may well be worthy of careful culti-
vation.

Faculty senates can conceivably endure in parallel
with collective bargaining relationships, but only with
great effort and only if both faculty and administration
sincerely wish it. Department-divisional structures and
processes will certainly continue. Committee patterns
need not be vitally disrupted. The one-to-one informal
channels which inevitably exist on any campus, while
perhaps affected, can go on.

There is at least one formal and one informal
post-negotiations pattern which should be explored. It
might be a good idea to institute regular, perhaps
monthly, meetings between the key administrators of the
college and the bargaining agent’s executive board to dis-
cuss real or potential problems and matters of mutual
interest or concern which may be initiated by either par-
ty. Many headaches can thus be “cured”” and many more
avoided.

As an adjunct to this, the pivotal person most pri-
marily responsible for good administrative-faculty rela-
tionships under the contract would be well advised to
foster to the utmost a feeling of mutual respect and
trust between himself and the leader of the bargaining
group. If this trust and respect can be evidenced in con-
tinuing conversations which are moderate in tone and
frank and uninhibited in content, much can be learned
by each person of the problems and the possibilities evi-
dent to each. This is no substitute for the formal relation-
ships, but it can be a very positive appurtenance to them
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and it can also serve preventive as well as curative func-
tions.

This can result in a situation where either party
will feel free to say to the other, “"Look, I see a potential
problem arising which I think we’d both like to avoid.
Can you talk to ‘individual so-and-so’ to see if he won't
temper his conduct or his attitude? If we can’t accom-
plish this, we're headed for a predictable collision.”

This can work, but in no way is it easy to culti-
vate or to maintain.

The commentary provided by the task force of the
American Association of Higher Education, published
in 1967, is worth repeating. "'In the long run, the atti-
tudes of administrators and members of the boards of
trustees towards the bargaining agent selected by a ma-
jority of the faculty will have a determinative effect on
the nature of the relationship. If a bargaining agent is
viewed as an aberration to be quashed or ignored, the in-
troduction of bargaining relationships will be much
more likely to disrupt the processes of higher education.
Conversely, if the administrators accept the emergence
of a bargaining relationship as an indication that serious
problems of representation and policy exist, then the
constructive contributions of the new arrangements may
be maximized.”

This is equally as true of the living with a con-
tract as it is of the formulation of a contratt.’

Stated otherwise, while the actions of a bargain-
ing agent may go far to influence the nature of the tone
and the degree of tension of relationships between facul-
ty and administration, the reaction of administration is
much more vital and will go infinitely farther in these
directions.

As the final statement of its extensive analysis of
the current scene, the same A.A.H.E. task force offered
this advice.

*’ As part of the conventional wisdom in labor-
management relations, it is often said that employers
get the kind of industrial relations they deserve. Al-
though this admonition, like most generalizations, is not
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applicable in all cases, it contains sufficient validity to
warrant a restatement in the context of institutions of
higher education. The pattern of campus governance
that prevails in the future will be determined by the
measures taken by governing boards and administrators
to deal with faculty aspirations now.”

It may be of some small comfort for administra-
tors who may, for a brief moment, have lost their faith
or confidence in the shape of things to come that they
may not have lost what was their most prized profes-
sional attribute: the capacity to be leaders. Indeed the
challenge really is that whereas in the past leadership has
been simply expected of them, in the future it will be re-
quired of them.

This is a time of crisis. But one must remember
the classic definition of what a crisis really is. It is rot a
moment of tragedy or disaster. It is rather the point in
the drama at which the fortunes of the protagonists be-
gin to turn, for the worse or for the better, and which of
these it will prove to be the author determines with a
steady pen.

Boards and faculty together have it upon them,
either as a monstrous burden or as a gigantic opportuni-
ty, that they are the co-authors of the drama.
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